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1. Cooperative system and labour organisation from a mutuality perspective. 

Italian law has for a long time recognised cooperative societies as companies aiming at securing for their members the fulfilment of one of the fundamental interests of modern market society, namely the pursuance of stable, safe employment under conditions and terms at least equal to those applied to capitalist concerns, or ideally providing even better and more appealing pay levels and general conditions for workers. Leaving the present world crisis with its dramatic effects aside, the pursuance of people's interest in employment is one of the essential issues in our economies based on a mature capitalism, in view of  unrestrained global competition, tensions produced on local markets and keen competition between diverse subjects. 

The transfer of production-based functions from economically advanced Countries to States with lower levels of social protection is a consolidated and largely accomplished development, so much so that further expounding on it  would seem useless. Mass-production functions relating to goods which may be transferred elsewhere relatively easily take place usually whenever labour may be recruited and managed with lower legal and contract constraints - and at cost which are incomparably lower - than those found in States with higher social protection and developed capitalism. 

The change, already accomplished or soon to be completed, and the geographical displacement of many production processes, highlight the presence of a deep and perhaps irreversible crisis of the nation-state, which, emerging from the 16th-century wars of religion, was the setting for the development of capitalistic economy and the long phase of development and success of techniques for industrial production. The nation-state also witnessed the historical processes aiming at dampening the instinct of labour exploitation, typical of proto-capitalism, with on the one hand the setting up of the heteronomous imperative statute of protection and on the other hand with the recognition and enhancement of spontaneous experiences of union bargaining. 

Both the pillars of labour law have been marked by their link with the nation-state rationale, which on the one hand promotes legal statute of protection and on the other hand regulates and is the guarantor of the bargaining agreement, within the same framework of a labour law which in all European countries represents the mature and accomplished outcome of their specific civil law system, with additional links engendered by European Community's actions. In force of its historical and structural rooting in the categories and the institution of the nation-state, labour law watches as a passive and silent onlooker the challenge of  “globalization”, without intervening to curtail or condition the consequences of competition at world level, and the allocation of important productive functions in different geographical areas, thus removed from mature capitalist states. 

In essence, if “globalization” undermines or even bypasses perhaps the concept of nation-state as the core of the process of political representation and protection of interests, this process must involve – as it did – labour law as well, which cannot remedy to the transformation of production strategies and the transfer of many activities outside national borders. On the one hand, these borders were the pillars in the building of the “classic” labour law, and on the other hand they have always represented the boundaries of its effectiveness and – the more so - efficacy. 

At the dawn of the capitalist era, many decades ago in the second half of the 19th century, the idea of an alternative to the organisation of capitalistic production was born, based on mutualistic cooperation between workers, aiming at securing for them labour conditions at least equal to those provided by employment contracts, through the setting up of cooperative enterprises. This alternative has withstood the hectic transformations of the capitalistic system and the challenges of so-called globalization, and is still playing today a pivotal role at least for systems, such as Italy's, where employment cooperatives have held a  consolidated position for a long time. 

As the question was essential in the second half of the 18th century, at the time when capitalist economic structures were consolidated, likewise it still stands today in its importance in determining whether cooperative society can respond, through a mutuality-based approach, to people's interest in finding acceptable working conditions through alternative tools differing from those pertaining to traditional employment for companies. Can this employment interest be realised from a mutualistic perspective and with the recourse to cooperative societies, in view of the challenge brought about by contemporary economic dynamics and in contexts directed towards the utmost globalisation of processes and its related production and distribution strategy of good and services? Would the idea of a mutualistic organisation placing work at its centre and pursuing this notion differently from the typical, traditional capitalistic organisation still be valid today?

Independently from its aim of pursuing the interest of work (see Biagi 1983, 55 f.), mutuality has been perceived in “quell’essere imprenditori di se stessi” (being one's own entrepreneur), namely “nell’esistenza di una impresa gestita dagli utenti in una cooperativa di consumo o dai lavoratori in una di lavoro al fine di ottenere, piuttosto che una semplice remunerazione del capitale investito, soprattutto beni o servizi a condizioni più vantaggiose di quelle offerte dal mercato” (in the existence of a company managed by the users of a consumer cooperative or a worker cooperative in order to attain mostly goods or services at better terms than those provided for by the market, more than a mere remuneration from invested capital see Bonfante 1990, 147 ff.; cf. Buonocore 1991, 3 ff.; Mariani 1990, 457 ff.). Mutuality is one of the goals of the organisation (see Vallebona 1991, 291 ff.), not an inner connotation of the associative relation (and, therefore, pertaining to the system of mutual obligations and rights) nor, even, the object of an agreed service. 

There cannot be any mutualistic exchange, for the company's aim cannot be mistaken for the nature of its members' obligations and its administrators' power. They do pursue mutuality, but they are not bound to reach such goals, nor could they do so. Suffice it to say that the concept of mutuality shows such blurred outlines that, while characterising an objective, it cannot be the object of an obligation. The mutualistic goal cannot be transposed from the plane of the “final” cause to that of the “efficient” cause or, in any case, on the side of obligations. Having a purpose is different, concept-wise, from having an obligation. Nor can we understand why or how members or administrators could undertake the obligation of implementing mutuality. 

Having ascertained that attaining mutuality is for cooperative societies the pursuance of a goal, their placement in the labour world is quite ordinary, at least in Italian legislation, for their consolidated idea of replacing the organisation created by market economy rationale and according to capitalistic tradition with another composed of workers as  “their own entrepreneurs”. if the former is based on the entrepreneur's authority over his/her workers, the mutualistic notion intends replacing the authoritarian dimension with cooperation based on the shared pursuance of a common goal, in the attainment of mutual benefits, the granting of an acceptable response to members' interest in work, along alternative pathways from those of subordinate employment. 

The mutualistic aim is pursued by exercising an enterprising activity together, therefore not for the pursuance of an individual profit. However, a fundamental element intervenes between the projection of mutualistic aims and the closing of labour contracts, namely the conscious setting-up of a company along associative lines, having to vie for itself on the marketplace. Firstly, the signatories of the company's deeds of association try to offer employment, but cannot be bound to do so, nor can they be sure of fulfilling that aim; secondly, mutuality is not the object of an obligation. Instead, an attempt is made at least to develop an economic activity to whose success (uncertain) is demanded the would-be fulfilment of the common goal. 

For the setting up of a cooperative society, the deed of association does not establishes employment opportunities, but creates the premises for their development. It depends on the enterprise's outcome; and the deed of incorporation engenders the enterprise but does not subdivide among its members opportunities which may exist only if the economic initiative survives in the markeplace. Before being an instrument of improvement in the labour market, the cooperative society must compete in the production or distribution market for goods and services, and therefore surpass its competitors. The company as a whole is a function of the planned achievement of the labour agreement with its members, so mush so that it becomes the objective and not the tool of economic initiative. However, the crucial focus is the enterprise, without which no employment can be provided. Therefore, the company itself, and not the drawing-up of labour contracts, is the starting point for the pursuance of its aim; cooperative society “continua ad essere un luogo di contrapposizione e di conflitto di interessi, pur se in forme affatto diverse dall’impresa ordinaria” (continues to be a place of contrast and conflict of interests, although in different forms than in ordinary companies see Maresca 2002, 18 ff.). 

The setting-up of a company does not intend to eliminate any conflict of interest, because this would be irrational. Instead, the joining of, and participation in a cooperative enterprise aim at responding to an employment interest along mutualistic lines, and intend replacing the organisation based on authority over employees with a collaborative approach, functional to the pursuance of production and distribution activities for goods and services with the distribution of power among all members, who are  workers required to provide for services as well as responsible for the company's fate. 

2. The traditional experience of Italian law before 2001 and the exclusion of working members of employment cooperatives from the application of protection forms typical of labour law . 

Before the 2001 reform, in the traditional legal system in Italy (see Biagi 1983, 27 ff.), worker cooperatives had with their members relations regulated only through corporate law, without the application of compulsory regulations pertaining to labour law. Therefore, both the participation of an individual in the company, and his/her activity on the company's behalf (needed for corporate activity and the attainment of mutualistic objectives) were wholly regulated by corporate law and entrusted to the free determination of members and in particular their assembly. For example, according to a consolidated jurisprudential opinion, in order to start up or strengthen the company's activity, the assembly could deliberate the attribution of lower salaries than those an employee of a capitalistic structure would be entitled to. 

In fact although the aim of a cooperative society is the that of providing its members with work opportunities at better conditions than the ones found on the marketplace, said aim was implemented via joint enterprising, and therefore the company and on its behalf the assembly could deliberate modes of organisation independently from labour law prescription for workers’ protection. Until 2001, said forms of protection were reserved to workers hired by a capitalistic company, while, for the determination of its production strategy, cooperative society was not bound by the same constraints, in terms of equity profile. In terms of safety, protection of personal and moral values and health, cooperative societies had to comply with the same regimen as capitalistic companies’, for example concerning maximum worked hours, vacations, protection from accidents and occupational illnesses, privacy protection, promotion of freedom of conscience and dignity. 

Instead, as regards the economic profile and therefore the strategy of market penetration and presence, cooperative societies, in their being composed of members willing to cooperate outside the boundaries of a capitalistic organisation for the pursuance of the shared interest of attaining equitable and profitable working conditions, were not subject to the strategies of protection pertaining to labour law, and could decide in their assembly their activity and therefore how to place and pay members’ work and services. In their turns, members, as participants in the company’s organisation, were holders of a deliberative power share on the company’s set-up, and as assembly members contributed to the definition of deliberations which would have a later impact on their sphere, as being members and workers at the same time, they decided about their labour contribution and the way it could fit in a wider and more general organisational context. 

For example, until 2001, worker cooperatives enjoyed the uncontested power of determining the remuneration of their activity which could be lower than the one subject to the application of parameters pertaining to labour law. Therefore, differently from employees, subject to compulsory protection regulations, together with their employers, members could opt for a lower remuneration as, with this cost cutting, the cooperative society aimed at expanding the scope of its initiative and promoting or consolidating its presence in the marketplace, with the creation of competitive edge with respect to capitalist companies forced instead to comply with prescribed minimum wages. 

Until 2001, Italian law strongly enhanced the conceptual difference between the capitalistic organisation and the cooperative one, accepting the complete freedom allotted cooperative enterprises to move away from rationales based on labour law protection, with respect to economic profiles and fully maintaining the integral protection of workers’ freedom, dignity, health and moral and physical well-being. Members, as participating in an enterprising design of which they were also the engine and not solely the instruments, and with a decision-making power, could accept lower salary conditions with respect to those that a capitalistic company’s employees would be entitled to from the application of labour law principles. Therefore, for their being part of a structure aiming at pursuing a mutualistic design, members were not protected by labour law principles, but free to accept derogations from them, if deemed to be necessary for the pursuance of the cooperative aim, in view of the conclusive attainment of their interests of securing better work conditions. 

In the mid 1990’s, a wholly legitimate decision taken by a relevant groups of teachers from Genoa raised a lively debate among Italy’s trade unions. In view of an unemployment perspective for intellectual professions and fully aware that they would not be recruited by public shcool institutions, these teachers established a worker cooperative hired to manage a private confessional – Roman Catholic -school. In order to start the initiative and see whether it could have a return, in view of a consolidation in the life of the town, the teachers decided through a specific assembly deliberation, to work free of charge, in view of a future remuneration, if their enterprise showed some success. 

The news raised great interest in public opinion, as its was considered odd that teachers accepted to work for free, although the alternative was probably long-term unemployment. Due to the non application of labour law principles to cooperative members, and because the assembly’s decision touched upon only equity profiles and not health protection, respect for dignity, and moral personality, the deliberation was legitimate, with perhaps an extreme but consistent application of founding principles of the notion of worker cooperative society. 

In view of a long-term and articulated history, dating from the second half of the 19th century, with varied occurrences and development forms throughout the country, in the late 1990’s worker cooperatives were a quite diversified phenomenon. Giving the difficulty in describing such a complex scenario in brief, we could however say that both in the 1990’s and today many companies active in industrial sectors and with extremely high efficiency levels could and can be identified, with a concentration in the areas of Emilia – Romagna and Tuscany. In constructions, in the production of machine tooling, plant installations, catering, ceramics, cooperative societies have reached and still maintain very strong and consolidated market positions. 

Historical research has shown, although with relevant difficulties in finding precise documentary references, that these success stories had as one of their underlying reasons members' decisions to work at lower wages than the ones employees of capitalistic companies would be entitled to. However, for many companies, these situations are things of the past, as they now operate at terms at least equal to capitalistic companies' and often members, for their presence in assembly, have added to suitable and stable salary levels the opportunity to express their points of view and contribute to strategic decisions of some important groups. If in these companies labour protection was at least equal and often better than the one provided by comparable capitalistic structures, the attribution to members of powers and responsibilities pertaining to assembly participants has engender - until now - a significant, although specific mechanism of industrial democracy. 

Traditionally, the presence of cooperative societies was and is still quite strong in labour intensive activities (porterage, cleaning, meat packing, services to individuals, also in hospitals, health trusts and shelter homes, etc.). In these market sectors, mostly providing services and not involved in goods production, the structure and dynamics of cooperative societies were and are very diversified. In these contexts as well, there were quite relevant companies, in terms of equity and organisation, which have become quite successful throughout the years and can operate without any special concern for their cash flow, with consolidated and effective structures and capable of offering members a remuneration for their work equal and often better than the one provided by capitalistic societies. In these areas, in view of the pursuance of the mutualistic goal which, in the history of individual companies, had taken place through the sacrifice of founding members, the outcome has been and still is the companies' consolidation, so that they were capable of competing against capitalistic concerns with excellent opportunities, and guaranteeing job security and adequate retribution. 

However, in the above-mentioned sectors (porterage, cleaning, meat packing, services to individuals), in the 1990's there were many cooperative societies operating with an uncertain mission and questionable morality, poor cash flow, low efficiency levels, strong propensity for tax and social security non-compliance, inability to secure adequate safety levels and prevention for industrial accidents and occupational illnesses. In some instances, said companies were moving their first steps towards the pursuance of a true mutualistic goal and therefore, were combining the poor legitimacy of their behaviour with at least a relevant spontaneous drive, with a sincere although ineffective adhesion to the ideal of cooperative society. 

In other and more worrisome hypotheses, there were the so-called “spurious” companies, namely structures established by unscrupulous people who, in order to take advantage of the benefits provided by cooperative statute, set up full-fledged exploitation mechanisms for workers, subject to authoritarian behaviours and with very few guarantees. We lack reliable statistics enabling to trace back how many so-called “spurious” cooperatives were operative in the 1990's and how many still exist today, although the phenomenon was and still is quite relevant, sometimes with criminal actions and propensity for law breaking, in any case with an on-going infringement of basic principles of labour protection. 

The market has witnessed the success of important and renowned worker cooperatives, together with the birth and demise of companies with an uncertain future and dubious solidity, searching for a questionable position in an economic scenario where the lack of a minimal solidity level and long-term profit prospects of many companies leave room to forms of ruthless exploitation of workers' social and cultural weakness, making them helpless in demanding their rights. This emerges in many areas, in retail, spurious cooperation, porterage of questionable legitimacy, services provided unlowfully, industrial initiatives carried out without any safety provisions. 

In these contexts, unfortunately increasingly frequent, the “precariousness” of employment is induced by the very same lack of solidity in companies and their appearance and disappearance in a setting where the law does not seem to exist and where, with a suicidal choice in terms of protection of employers' interests, our legislation makes filing for bankruptcy increasingly difficult, thus leaving a host of workers with poor employment expectations at the mercy of the least accredited companies, which do not even fear the presence of receivers and their subsequent controls on their management. Many of these companies are only apparently cooperative societies, with an unscrupulous adoption of their statute not only for the pursuance of capitalistic interests, bur also for illegal activities. 

3. The new notion of worker cooperative in law n. 142 of 2001 and  the submission of the relation between working members and the cooperative to the integral application of labour law principles. 

In the system of law n. 142 of 2001, which has marked the “fine dell’egemonia giurisprudenziale in materia di definizione del rapporto di lavoro «cooperativo»” (end of jurisprudence's hegemony in the definition of «cooperative» work see S. Palladini 2006, 45 ff.), the needed signing of a second - employment - contract, together with the company's deed, entails the conscious denial of the traditional discipline of the member's relation and its shift toward labour law, with an almost complete overlapping with the position of a subordinate employee. 

This point is crucial for the specific notion of mutualistic response to the employment interest. Labour law was established and has always been conceived as a form of restraint on the capitalistic company's authority with respect to employees and in essence this is why it was never applied in Italian law to the relation between the cooperative society and its members, as in this case the former, created to respond to the employment interest from a mutualistic perspective, did not created an authority comparable to that of a capitalistic organisation. 

Therefore, the application of labour law to the relation between members and cooperative society would question the very idea of mutualistic pursuance of the employment interest. If members are a component of the company with its related decision-making power, why should they be protected with respect to a company they belong to also as entrepreneurs, and not only as employees? What meaning could the cooperative pursuance of members' interests have if, in carrying out their activity, members are not considered participants in the organisation and protagonists of its fate, but in need of the same binding protection subordinate employees are entitled to? Can we still argue that in Italian law, after 2001, cooperative societies respond to the employment interest on a mutualistic basis, if with respect to its members they have to implement forms of protection subordinate employees are entitled to? 

Before the coming into force of law n. 142 of 2001, cooperative societies used to enter a single - corporate - agreement with their members, while, since 2001, both the corporate and subordinate employment agreements have existed together with subsequent application of the related discipline of labour law (see Nogler – Tremolada - Zoli 2002, 340 ff.; Maresca 2002, 18 ff.; G. Ricci 2003, 326 ff.). Starting in 2001, the strategy of Italian law has underwent a deep change (see De Luca 2001, 233 ff.; Meliadò 2001, 58 ff.; Meliadò 2003, 134 ff.) and labour law has started to govern the relation between members and cooperative society with its related application of protection pertaining to capitalistic companies (see Tullini 2003, 95 ff.; Tullini 2005, 719 ff.; M. Miscione 2002, 31 ff.). 

The “doubling” of relations (corporate and employment) in worker cooperatives presents an innovative case (see Fiorai 2002, 189 ff.; D. Garofalo 2002, 59 ff.). The question being asked consist whether the protection pertaining to subordinate employment could be extended to cooperative members (see M. Miscione 2001, 7 ff.; Tremolada 2002, 355 ff.), despite the mutualistic vocation of cooperatives (see Dondi 2005, 664 ff.; Ferluga 2005, 89 ff.; Meliadò 2002, 347 ff.). In fact, law n. 142 of 2001 protects “lo scopo mutualistico della cooperativa configurando il rapporto di lavoro come strumento per l’assolvimento da parte del socio dell’obbligo sociale di concorrere con la propria attività (...) al perseguimento di tale scopo” (the mutualistic goal of cooperatives as configuring the work relation as a tool for members' fulfilment of the obligation to contribute with their activity (...) to the pursuance of said goal see Nogler – Tremolada - Zoli 2002, 340 ss.). Law n. 142 of 2001 brings back work within the perspective of related exchange agreements and applies to members the same forms of protection which employees are entitled to in capitalistic structures, based on the authority of the entrepreneur, and not on mutualistic cooperation. 

Precisely for its opposition to entrepreneur's authority, in order to implement a more balanced organisation and protect employees' interests, labour law comprises binding regulations imposed on the company as well as on workers, independently from their understanding and opinion. For its nature, labour law protects collective interests and fulfil individual ones, if coinciding with the former, independently from propensities and beliefs of protagonists of individual relations. Born as a reaction to capitalistic economic strategy, labour law counters the mass challenge brought about by enterprises against workers' well-being, without any opening towards individual will, with a rationale of collective protection; the more so in Italian law which has always stressed the collective notion of labour law and its vocation towards the protection of supra-individual expectations. 

With respect to this structural and unavoidable feature of labour law, what is the meaning of applying its protection strategies to the relation linking members with the cooperative society, if the latter is called upon to counter corporate capitalistic and authoritarian notion, to pursue instead unselfish cooperation goals? Applying labour law protection to the relation between members and cooperative society may seem only apparently easy, as was the case for Italy in 2001. In reality, this transformation brought about a cultural turning point, as now the capitalist company shares with cooperatives the same organisational modes and in particular the latter must adjust to protection strategies which are typical of the former. 

This is not only a problem of intensity and costs of related protection for cooperatives, but of their intrinsic rationale. If cooperative societies intend responding to the employment interest in ways differing from those of a capitalistic organisation, why should workers be protected in the same ways whether they are members of a cooperative society, or the employees of a capitalistic structure? And the more so, if participation in mutualistic enterprise takes place with the conscious understanding of its related programme, how is it possible to impose members (holder of a decision-making power share on the company's fate) the same principles of protection based on the application of compulsory norms, aiming at satisfying a collective interest? This interest protected by labour law is the one pertaining to workers as such and had nothing to do with the mutualistic interest of participants in a cooperative enterprise, and therefore with the interest of the company itself. 

Labour law application to cooperatives' members questions the possibility of implementing the work interest with mutualistic strategies, and therefore the founding idea of cooperative societies. First, lawmakers' motivations should be analysed, in order to explain the reason why such an invasive and heavy action on worker cooperatives has been taken. Secondly, we should ask what will be the fate of the notion of responding to the work interest according to mutualistic criteria in this new context, which started in 2001. In essence, what is happening to worker cooperatives, and do they still have a room for maneuvre, despite having to apply the same principles pertaining to capitalistic companies? 

4. Motivations inducing Italian lawmakers to apply the same protection principles pertaining to capitalistic companies also to worker cooperatives. 

Motivations which have led Italian lawmakers to apply labour law principles to members' relation with worker cooperatives should be identified in the attempt to counter the presence of so-called “spurious” cooperatives in the marketplace, namely organisations which pretend to pursue mutualistic goals for merely lucrative purposes, thus nullifying the deep meaning of cooperation and its solidarity dimension. If “spurious” cooperatives are a reality in Italy, lawmakers' idea in 2001 was to make the recourse to the statute of cooperative society useless if it aimed at avoiding or limiting the application of binding measures for employees' protection. In fact, law n. 142 of 2001 envisaged that the same labour protection measures typical of capitalistic companies should be applied to members' relation with cooperative societies. 

In reality, if the purported goal was to counter the onset of spurious forms of cooperatives, this objectives has not been reached, or if so, only in a limited way. As, before 2001, giving an organisation the look of a cooperative enterprise for the pursuance of profit and not mutualistic goals was unlawful, thus, after 2001, making cooperative societies equal to all other companies in terms of labour law application, did simply reinforce the understanding that the “spurious” forms of cooperation were unlawful. In essence, independently from law n. 142 of 2001, so-called spurious cooperatives were unlawful in the past and remain so today. The fact that, in order to stress this unlawfulness, in 2001 lawmakers underlined the application of labour law principles to cooperatives, is irrelevant as jurisprudence had reached the same conclusion uncontested several decades before. 

Unfortunately, before and after 2001, the criterion of unlawfulness of spurious cooperatives was not supported by any effect on the dynamics of Italian law. Intimidated by often heavy pressure mechanism and in some instances with dangerous forays into criminal unlawfulness, only rarely did workers of so-called spurious cooperatives bring them to court to demand the enforcement of their rights, and the efforts by administrative authorities to counter these phenomena met with little success, for the shortage of available resources and insufficient inspections. 

Therefore, lawmakers' idea in 2001 to give momentum to the contrast against spurious cooperatives has not produced brilliant results. Also in the rare hypotheses in which workers' lawsuits or inspections by public authorities have brought about convictions or fines, these sentences almost never found practical application. As obvious for phenomena of planned unlawfulness and systematic infringement of labour protection measures, spurious cooperatives never offer relevant asset guarantees to their creditors, independently from whether the latter are the public administration or workers themselves. Actions against these companies are never truly successful as they do not have enough resources to comply with judgements against them. All this leads to long winding-up procedures or receivership, with little benefits for creditors, or even procedural encumbrances. 

Unfortunately, not only in this sector, Italian law does not envisage mechanisms capable of eradicating these phenomena of objective and pre-established illicit nature. By living at the margins of the market, in a precarious position with respect to the law, without offering forms of asset guarantees to creditors, with dangerous trends towards criminal behaviours, spurious cooperation is a degenerative phenomenon of Italy's economic system, a phenomenon that healthy market forces seem unable to eliminate. It is based on the on-going exploitation of labour and therefore on the infringement of workers' rights, without adequate countermeasures which could put an end to these situations. On the contrary, law n. 142 of 2001 has widened the gap between spurious cooperatives and the ones trying to operate lawfully; differences have grown because the increased complexity induced by law n. 142 of 2001 with respect to members' work further highlights the unlawful behaviours of spurious cooperatives, although no sanctions seem to be effectively applied. 

If these cooperatives seem not even slightly concerned about complying with lawmakers' choices made 2001, for those operating according to the law instead a deep chasm between the two relations existing between members and the society has emerged. The first relation refers to the participation in the structure by individuals and therefore to the exercise of related powers, linked to their presence in the assembly and participation in strategic decisions, starting from the appointment of directors. This corporate relation differs from employment relations, which has its own autonomy, and entails the integral application of labour law regulations. With respect to the company, members enjoy the same protection as subordinate workers in capitalistic organisations, independently from the fact that the same members participate in strategic decisions. 

If, in construction, production of machine tools, plant installations, catering, ceramics, cooperative societies had reached before 2001 quite strong and consolidated market positioning, law n. 142 of 2001 has not modified their strategies relevantly. In compliance with specific provisions of collective bargaining agreements, companies operating in these sectors had granted to their workers for a long time and way before 2001 similar and often better conditions than those offered to employees in capitalistic companies, for similar jobs. The fact that after 2001 members are holder of two relations, one pertaining to their power and the other to the performance of services or tasks is altogether irrelevant. As before 2001, members enjoy wage levels and an overall treatment in line with market indications. The direct application of labour law principles does not modify the previous situation, because this was previously recognised and applied, although through provisions of collective bargaining agreements. 

5. The space of worker cooperatives in Italian law after the application of the same labour law protection norms typical of capitalistic companies. 

The presence of cooperative societies was and is still quite strong in labour intensive markets (porterage, cleaning, meat packing, services to individuals, etc.), where the competitive edge depends only or, in any case, relevantly from the ability to recruit and organise workers, in settings characterised by low technological levels. As to be expected, in these sectors where labour cost is very relevant, before 2001 cooperative societies had enjoyed great benefits, as they could decide that wages could be lower than those established by national collective agreements and applied to capitalistic companies' employees. 

By itself, this opportunity does not explain in the Italian context the success of cooperative companies in labour intensive sectors. Industrial or trade companies, with better organisation and high technological level, eliminate elementary functions from their cycle. A sophisticated approach to the management of human resources and the setting-up of economic activities makes large companies least capable of performing elementary functions effectively, such as porterage, cleaning, meat packing, services to individuals. If we want to transpose a literary image to the area of work organisation, the large industrial and trade companies seem to follow the example of the Buddenbrook family. The more they succeeded in performing difficult tasks from a technological, economic and financial perspective, the less they were able to perform simpler ones. 

Therefore, the assignment of these functions to cooperative societies through subcontracting has produced great benefits to both awarding parties and contractors. The former have solved their problem of inefficiency in performing simple functions, thus focussing on complex tasks; the latter have shown their ability in recruiting and satisfying workers with direct approaches, specifically with respect to people coming from third world countries. Before 2001, cooperative societies could decide on retributions differing from those established by collective bargaining for capitalistic companies' employees, thus establishing, for example, that wages could be calculated on a hourly basis, which was impossible for capitalistic companies, bound by the parameter of monthly wages. 

Obviously, for a worker coming to Italy from a foreign country, with limited language proficiency and lacking experience on labour relations, counting on a retribution which was easy to calculate in terms of final amount was very appealing. If the retribution was set at a fixed hourly rate, workers would just need to multiply the hourly wage by the number of worked hours, with the utmost transparency. The possibility of setting the entity and form of wage calculation through an assembly deliberation, until 2001 enabled cooperative societies to play competitively on the market of service with low technological levels and high incidence of labour cost. 

These cooperative companies have tried and still do today to work in conditions of legitimacy, with varied success, and are not at all “spurious”, but instead an important example of full-fledged mutualistic spirit. If this category is required to be open to a dimension of sociality and solidarity, mutuality should be offered also to the weakest segments of the labour market. These attempts have been somewhat countered by law n. 142 of 2001, which has struck mostly small size companies active in the labour intensive services. The complete application of labour law principles has been irrelevant for cooperative companies which plan de facto their activities in full unlawful conditions, because if their purpose was to operate in a fashion against the law, they have continued doing so even after law n. 142 of 2001 came into force. 

Also in areas characterised by labour intensive services, there are successful companies which throughout the years have developed substantial assets and organisations, capable of operating without any concerns with respect to their cashflow, with consolidated and effective structures, providing their members with remunerations from their work equal or often better than those applied for the same sector by capitalistic firms. As already happened for cooperative companies in industrial sectors, these cooperatives as well have adjusted their organisation with little difficulties and fashioned employment relations with members according to labour law indications. Already before 2001, members' conditions were equal, if not better, with respect to those of capitalistic companies' employees; after 2001 no relevant changes have been reported. 

Law n. 142 of 2001 has instead impacted heavily on the fate of cooperative societies wanting to pursue the mutualistic project lawfully, but with a limited economic strength and therefore with market strategies based on cost reduction, due to wage curtailing. In essence, lawmakers' decisions in 2001 have not impacted much on cooperatives with better organisation and cashflow, nor on “spurious” ones operating outside the realm of the law. Consequences have been marked for genuine cooperative societies pursuing their goal by counting on benefits provided by the fact that members until 2001 could participate in the company and its assembly to decide to curtail their wages to foster the consolidation of the company. As this is now impossible, strategies as such are unlawful, and cooperatives cannot compete with capitalistic companies, without counting on their mutualistic vocation, to derive organisational advantages. 

After 2001, forced to fully apply labour law principles, cooperative societies must now compete on the marketplace (if they want to do so lawfully) with the same tools than capitalistic societies, and have thus lost the opportunities provided by the previous deliberative power of their assemblies. Now all the companies, whether capitalistic or cooperative, are bound to comply with the same compulsory measures, for example in matters pertaining to the determination of retribution. Such uniformity limits the notion of mutuality only for aims, as the pursuance of these objectives cannot take place any longer through organisational tools specifically designed for this dimension, and cooperative companies have the same employment relations than capitalistic companies. 

In 2001 lawmakers could not ignore the fact that with this strategy they would create difficulties for less wealthy enterprises, with lower consolidation in the market. Perhaps they hoped that the undermining of this significant group of companies could be balanced by the strengthening of more solid cooperatives, capable of adopting without problems the full integration of labour law measures, and to secure wage levels equal to those envisaged by national collective agreements for capitalistic companies. Unfortunately this goal has been reached only minimally. The crisis of cooperative companies operating lawfully, but with lower consolidation and organisation, did not produce the shift of market shares towards other and more solid cooperative companies (and demanding higher prices for their services), but it created more room for spurious structures which with their planned infringement of labour law discipline, could ask for lower payments, although through the systematic breaking of the law. 

If law n. 142 of 2001 has strengthened members' protection, who count now on the same protection as capitalistic companies' employees, on the plane of effectiveness results have been quite different. For cooperatives with little cashflow, operating in the service market with mutualistic spirit and lawfully has become more difficult. The market is being split in two separate areas and with inadequate mutual communication. Companies operating lawfully must be large, consolidated and with strong financial resources, but they ask for high prices. Whoever cannot pay these prices, would find only spurious companies operating in grey areas between lawfulness and unlawfulness. Cooperative societies remain a characterising element of Italian law, at least in some regions, but the successful ones are traditional, strong and consolidated companies. Starting new mutualistic initiatives responding to employment interests would be very difficult today, if company intend complying with the law and not systematically infringing it. For these reasons, doubts may be raised on whether lawmakers in 2001 had fully understood the deep meaning of mutualistic spirit and succeeded in further enhancing it, as it well deserved, for the great role that it played in Italy's economic history. 
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